,MANSFIELD TANICK & COHEN

A PROFESSIONAL ASSOCIATION

Seymour J. Mansfield - Attorneys at Law , Phillip J. Trobaugh
Marshall H. Tanick* ' © 1560 International Centre * - . | - - Debra S. Nelson
Ear] H. Cohen : o ‘ 900 Second Avenue South * o . Ann M. Zewiske -
" Robert A. Johnson R ; ‘ Minneapolis, Minnesota .55402-3383 - o V. John Ella

Teresa J. Ayling . ‘ , . \ g , _
Richard J, Fuller o , Phone (612) 339-4295 ; - JamesP Cullen, Of Counsel
———— Fax (612) 339-3161 ; : : Sholly A. Blustin, Of Counsel
*Civil Trial Specialist : - can : ,

Certified by the Mi www.mansfieldtanick.com

certiied by the Minnesota ‘ ' ~e-mail: mtinfo@mansfieldtanick.com

State Bar Association v IR , R ;

o oERCE OF
December 9, 1999 APPE»‘ AT (,QURTb

nr:(‘ 1 31999

~ Supreme Court Administrator
Minnesota Supreme Court
305 Minnesota Judicial Center
25 Constitution Avenue
St. Paul, MN 551‘55,—6102

Re: In Re anesota Vltamm Antltrust thlgatlon
) Court File No. C6-99 1909 g

Dear Supreme C0urt AdministratOr: ,

Enclosed herein for filing wrth the Court in connectron with the above matter please find
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OFFICE OF

APPELLATE COURTS
STATE OF MINNESOTA
IN SUPREME COURT DEC 131993
((-99-1909 —
FILED
CASE TITLE:
RESPONSE OF PLAINTIFFS
In Re Minnesota Vitamin FORM-A-FEED, INC., ET AL. TO
Antitrust Litigation DEFENDANTS’ MOTION TO

TRANSFER AND CONSOLIDATE

TO: The Honorable Kathleen Blatz
Chief Justice of the Minnesota Supreme Court

Plaintiffs Form-A-Feed, Inc.; Sparboe Agricultural Corp.; Alice and Walter Field, Bombay
Elevator, Inc.; Delbert and Donna Mandelko; Nancy Kallio; Mary Denison; Cayol Natural Foods,
Inc.; and Heart Foods Company, Inc. submit this Response to Defendants’ Motion to Transfer
and Consolidate Multi-District Vitamin Antitrust Class Litigation, dated November 8, 1999.

Plaintiffs are nine businesses and persons who have filed an action in McCleod County,
First Judicial District of Minnesota, individually and on behalf of others similar situated, alleging
violations of Minnesota’s Antitrust Law by the Defendants in the above-captioned litigation.

Plaintiffs’ action is entitled Form-A-Feed, Inc., et al v. Akzo, Nobel, Inc, et al., McCleod County

Case No. 43-C0-99-000856, and has been assigned to the Honorable Thomas F. McCarthy. A
copy of Plaintiffs’ Complaint is attached hereto as Exhibit A.

Since Defendants were not aware of Plaintiffs’ action until very recently, it was not listed
in Defendants’ Motion, but Plaintiffs assume that any action taken with regard to this litigation

will affect their case,' and they therefore wish to be involved in the decision-making process. For

See Defendant’s Memorandum at 3 regarding “subsequently filed actions.”




this reason, Supreme Court Commissioner Richard Slowes suggested that Plaintiffs also respond

and participate in the hearing on Defendant’s Motion.

elevator, a dairy farm, a drug store, a health food store, and two individuals. Plaintiffs seek to
represent two distinct classes: a class of vitamin purchasers for agricultural use, and a class of
vitamin purchasers for human use. See Form-A-Feed Complaint at 12.
It should be noted that while Plaintiffs’ counsel in the five pending actions may be able to
agree on ways to harmonize their cases, the Form-A-Feed action differs from one or more of the
. The Form-A-Feed action names 22 defendants who were not made defendants in
any of the other actions.
. Unlike the other four actions, it is brought on behalf of two distinct classes — one
for indirect purchasers for agricultural use and one for indirect purchasers for

human use.

1 < 1

‘eed classes include all indirect purchasers anywhere in the chain of

purchase one or more steps removed from the direct purchaser, whether the
purchase was for resale or as an end-user. Compare DeNardi Complaint, § 34 1
(excludes purchase for resale).

. Unlike DeNardi, the Form-A-Feed classes do not exclude members who have
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rm-A-Feed Complaint includes a claim for deceptive trade practices under

Minn. Stat. §§ 325D.44 and 325F.69 which is not included in any of the other four



actions, as well as a claim in common with those actions for violation of the
Minnesota Antitrust Law, Minn. Stat. §§ 325D.49 et seq.

The Form-A-Feed Plaintiffs agree that these cases will likely be more efficiently litigated
before a single court, and therefore do not oppose consolidation. Plaintiffs furthermore endorse
the suggestion that the Chief Justice assign the matter to the Chief Judge of one of the districts in
which the cases have been filed. The Form-A-Feed action is venued in the First Judicial District

(McLeod County), as is the Thomas Murr action (Dakota County). The Customer Nutrition

action (Kandiyohi County) and the Big Valley Action (Chippewa County) have been filed in the

Eighth Judicial District. Only one case, the DeNardi action, has been filed in the Fourth Judicial

District, Hennepin County. While the DeNardi action was the first case filed, it was almost

immediately stayed by agreement of the parties as part of the global Alternative Dispute
Resolution (“ADR”) proceedings seeking a packaged resolution in all 18 states and the District of
Columbia which grant indirect purchasers standing under their antitrust statutes. Plaintiffs
explicitly do not and have not waived their statutory right to strike any particular judge who is
assigned to the consolidated action.

Regardless of whether or where these actions are ultimately consolidated, Plaintiffs feel
strongly that these class actions on behalf of Minnesota indirect purchasers should be allowed to
proceed forward expeditiously to vindicate the rights or determine anti-trust damages for
Minnesota class members, rather than being held hostage to a global attempt to simultaneously

resolve all indirect purchaser claims in 19 jurisdictions.




Respectfully Submitted,

Dated: December éf , 1999 D, TAN & COHEN, P.A.
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Phillip A. Cole (11802)
Mary 1. King (229775)
80 South Eighth Street, #1800
Minneapolis, MN 55402
(612) 339-8131

ATTORNEYS FOR PLAINTIFFS AND
THE PLAINTIFF CLASS

OF COUNSEL:

FARMERS LEGAL ACTION GROUP, INC.
Randi Roth (19945X)

Lynn Hayes (142373)

1301 Minnesota Building

46 East Fourth Street

St. Paul, MN 55101

651-223-5400
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AFFIDAVIT OF SERVICE BY MAIL

STATE OF MINNESOTA )
) ss.
COUNTY OF HENNEPIN )
Catherine Zuklic, being duly sworn on oath, deposes and says that on the 9th day of
December, 1999, in connection with Minnesota Supreme Court File No. C6-99-1909, In Re

Minnesota Vitamin Antitrust Litigation, she served the Response of Plaintiffs Form-A-Feed, Inc.,

et al. on the following attorneys in this matter at the following addresses:
SEE ATTACHED SERVICE LIST

by enclosing true and correct copies thereof in sealed envelopes and depositing the same with the

United States mail, postage prepaid, in Minneapolis, Minnesota.

Catherine Zuk@

Subscribed and sworn to before me
this 9th day of December, 1999.

( ;Nota;y Public ;

- LISA GERARD
s NOTARY PUBLIC - MINNESOTA
; MY COMMISSION
EXPIRES JAN. 31, 2006
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Michael W. Unger

Rider, Bennett, Egan & Arundel

2000 Metropolitan Centre
333 South Seventh Street
Minneapolis, MN 55402

Jordan M. Lewis

Lewis, Siegel, et al.

1300 Washington Square

100 Washington Avenue South
Minneapolis, MN 55401

Samuel D. Heins

Heins, Mills & Olson

700 Northstar East

608 Second Avenue South
Minneapolis, MN 55402

Mark Savin

Faegre & Benson

2200 Norwest Center

90 South Seventh Street
Minneapolis, MN 55402-3901

Tyrone C. Fahner
Andrew S. Marovitz
Mayer, Brown & Platt
190 South LaSalle Street
Chicago, IL 60603

Todd Wind

Fredrikson & Byron

1100 International Centre

900 Second Avenue South
Minneapolis, MN 55402-3397

Dennis P. Orr

Thomas M. Mueller
Mayer, Brown & Platt
1675 Broadway

New York, NY 10019

SERVICE LIST




Dean A. LeDoux

Michael E. Martinez

Gray, Plant, Mooty et al.
3400 Multifoods Tower

33 South Sixth Street
Minneapolis, MN 55402-3896

John Majoras

Jones, Day, Reavis & Pogue
North Point

901 Lakeside Avenue
Cleveland, OH 44114

George T. Manning

Julie E. McEvoy

Jones, Day, Reavis & Pogue
51 Louisiana Avenue NW
Washington, DC 20001

James L. Volling

Faegre & Benson, LLP

2200 Norwest Center

90 South Seventh Street
Minneapolis, MN 55402-3901

Stuart L. Shapiro

Michael L.Allen

Shapiro, Forman & Allen LLP
380 Madison Avenue

New York, NY 10017

Neil Buethe

Briggs and Morgan

2200 West First National
Bank Building

St. Paul, MN 55101

Jim J. Shoemake

Kurt S. Odenwald

Guildfoil, Petzall & Shoemake LLC
Ten South Fourth Street, #500

St. Louis, MO 63102
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